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Method

1. Response to a questionnaire

2. Analysis of rulings (where available)

3. Interviews with staff and members of the Tribunals

4. Feedback from public (via e-mails, telephonic and to one
discussions).

The Rental Housing Act - RHA

The Rental Housing Act 50 of 1999 (RHA) was introdd as a framework
legislation to regulate the relationship of tenaamd landlord within the
burgeoning democratisation of the legal systeffihe RHA was promulgated in
August 2000 with the responsibility vested in thervber of the Executive for
Housing (MEC) in each of the nine provincial goveants to give effect to the
RHA through the establishment of the Rental Houdingunal (RHT).

Mohamed is the chairperson of the organisatiornive€ cights, also a member (adjudicator), of thea&ulu Natal Rental
Housing Tribunal; a member of the Council of Caaadhdministrative Tribunals — CCAT matters and asshéka fellow
(USA). Weekly columnist for the Daily News (Durbfaon tenant-landlord and sectional title.

“For discussion on the historical development of thenmon law, rent control and apartheid legislatibat affected
tenant-landlord relationship, refer to Mohamed, 8003),Tenant and Landlord in South Africa: a guide to tights,
duties and responsibilities of tenant and landl@fdresidential dwellings with a copy of a standdedse agreement,
specimen letters and reference to the Rental Hguagt 50 OF 1999 Durban: Organisation of Civic Rights.




The role of the RHT is to provide the mechanismdmpute resolution with the

least amount of inconvenience and cost to the thspst A speedy process of
justice to resolving disputes that would otherwisenain in the clogged legal
system for months, if not years, underlined thednés® overhauling tenant-

landlord legislation, especially the Rent Contrat 86 of 1976. The latter was
rooted in the colonial period and flawed by the rdpad apparatus; the rent
boards were gender insensitive in its compositiod aperated for “white” and

later “Indian” tenants and landlords only with p®wers limited to a small

number of dwellings in urban areas.

A large part of RHA contains concerns and suggestidhat includes
overcrowding, security deposits, provision for sdpdor tenants who are unable
to afford the rentals during their tenafcgrbitrary eviction, exorbitant rentals,
discrimination and invasion of privacy by unscruqud landlords, unacceptable
living conditions, illegal lockouts, recognition t#dnants' committees and the right
to bring under review proceedings of the RHT befdre High court, non-
payment of rentals and nuisance committed by tenant

For the first time tenants living in outbuildingsackyard shacks or renting any
type of residential dwellingare able to challenge unscrupulous landlords. No
longer can a landlord disconnect water or eledyritlegally or lockout a tenant
without being challenged. Landlords can also takBon against tenants who
overcrowd, refuse to vacate the dwelling afterlase has expired or tenants who
breach their lease contract (e.g. non-paymenttempayment of rentals).

% Section 2(3) (1) The Minister may introduce a absubsidy housing programme, as a national hoysingramme, as
contemplated in section 3(4)(g) of the Housing At®97 (Act No. 107 of 1997), or other assistance
measures, to stimulate the supply of rental hougiogerty for low income persons.

(2) Parliament may annually appropriate to the Boffrican Housing Fund an amount to finance such a
programme.

(3) A separate account of income and expenditurespect of such programme must be kept.

(4) Section 12(1)(b) of the Housing Act, 1997 (A. 107 of 1997), does not apply to any amount eypated
by Parliament for purposes of such programme.

“A dwelling includes any house, hostel room, hugcsh flat, apartment, room, outbuilding, garagesiamilar structure a
landlord leases to a tenant to live in. A storempoutbuilding, garage or demarcated parking spaceform part of the
leased dwelling if this was agreed between theltaddand tenant.

The government has not yet introduced the subsidy.




Summary of the RHA

It is a law passed by Parliament for landlords &emhnts of residential
dwellings — a law of general applicatfon

It was published on December 15, 1999 and becameota August 01,
2000.

- The RHA informs both landlord and tenant aboutrtigjhts, duties and
responsibilities when they enter into a lease ages¢ (verbal or written).
It governs the relationship between landlords ahts regarding their
conduct, obligations and responsibilities.

- The common law rights and duties, contractual amedictial rights
continue to apply except for certain modificatibns

It protects both tenants and landlords from explgiteach other and
against other forms of unfair practice; the lattencept empowers the
RHTSs with exclusive jurisdictiods

Aim of this Study

to establish the number of Tribunals that are fioned (members
appointed by the MEC for housing)

to investigate the composition of the RHTs

to ascertain the impact of the dissolution of teetrboards and the rent
control legislation

to establish RHTSs’ internal policies regarding e¢@nd eviction and how
these provide further clarity to the intent andeahives of the RHA and
regulations

to gauge, if possible, the level of professionalismd batho pelé
principles

make recommendations

*Kendall Property Investments v Rutgers2005 (4) $A®)

®Mukheibir, A. (2000).The Effects of the Rental Housing Act on the Comimenof Landlord and TenantObiter 2000.
"Thomas, PhJ. (2000)The Rental Housing ActDe Jure,.2:235

8 Sesotho phrase, meaning 'People First' — thereigheprinciples to ensure competent, efficiertilipuservice delivery.




DATA ANALYSIS

Table 1: RHTs — Operational < > Not Established

Table 1 shows that five provinces have RHThat are operational, North West (NW), Gauteng)(G
and Western Cape (WC) became operational in 208llowled by KwaZulu Natal (KZN) and
Mpumalanga (MP) in 2002. The other four provinchsrthern Cape (NC), Eastern Cape (EC),
Limpopo (LP) and Free State (FS) have not appdintembers. Discussions with staff at the EC and
NC offices and feedback from the public revealeat 8taff members are dealing with matters to the
extent of “resolving” disputes that must be deathwy the RHTSs.
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Table 2: Membership Details

Thirteen members (48%) are serving a second terth amly KZN and NW having appointed
alternate members, two and one members respectivetptal of 27 members were appointed for the
five RHTs of which 66.6% (18) are male and 33.4%0afe female appointees.

Members: gender

80.00%

60.00%1%%:

40.00%

20.00%

0.00%

members

|I:I male Efemale |

Eastern Cape (EC) Northern Cape (NC) & Free StBfe):(received complaints, advised parties and even
“mediated” in some instances. NC was included whefermation was provided. KZN provided incorrect
information regarding names of members — names these of members who were Appointed in 2002. Wlais
corrected. Members’ occupations were also notlggp These too were corrected.
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Table 2 Provinces
Membership | KZN NW MP GT WC NC EC| LP FS
Details
1.1 FTM 5 5 4 5 5
1.2 AM 2 1 0 0 0
1.3 Male 5 4 2 4 3
1.3 Female 2 2 2 1 2
Total 7 6 4 5 5
1.4 ST 3 1 Na 5 4
FTM — full time member AM — alternate ST — secoedn Na — not applicable
Total ~ IS ]
second term w q o
alternate N
full-time o IN I
0 5 10 15 20 25
OKZN ONW OoMP oGT owc




Table 3: Names and occupations of members
Approximately 45% of the members are legal
practitioners or in the legal profession. KZN Has
legal practitioners (attorneys) and one profesdolaw
followed by Gauteng with three legal practitioners
(attorneys), two advocates in NW and one attormey i
WC.

Discussion

WC is the only Tribunal that appears to have tlygilisste
composition contemplated by the RHA Legal
gualification is not a requirement but expertisetle
relevant fields specified in the RHA enables a more

pragmatic approach in giving expression to the giomns of the RHA and the Constitution of South
Africa and achieving its objectives. While procezhj proceedings and decisions need to adhere to th
principles of natural justice; informed by knowledgf the RHA, case law, common law and the law
of contract, legal qualifications do not necesgagitsure these.

Table 3 Names and occupations of members

Province First Name(s) / Surname Occupation

KZN Comfort Ngidi Attorney
Aubrey Bongani Zenzele Ngcobo Attorney
Professor Isobel Elise Konyn Law lecturer
Sayed-lgbal Mohamed Civics/consumer/properfy
Desmond Siphiwe Moloi Attorney
Xolani Maghawe Basil Zondo Attorney
Preetha Dabideen Attorney

NW Adv. Senatle Advocate
Adv. Nazreen Shaik-Peremags Advocate
Mr. George Mokale Registrar
Mrs. Emily Mokebe Part time facilitator
Mr. Jake Letsapa Director: housing co.
Mr. MLS Habeeb Project manager

MP Mr. Barney Mashego Chairperson
Ms. Liana Visagie Deputy Chairperson
Mr. Raymond Makamo Additional Member
Ms Elsie Mthethwa Additional Member

10 Refer to Annexure “A” fothe Composition of the Tribunal




Gauteng Yusuf Wadee Attorney
Lungile Zondi Commissioner
Thabo Monabe Attorney
Penelope Beck Attorney
Trevor Bailey Attorney
WC Salim Patel Attorney
Maletsatsi Watini Project manager
Pieter le Roux Valuer
Tosca van der Hoven Estate agent
Vivien Marks General manager IEASA

lllegal Lockouts

KZN and GT have the largest number of illegal lasisolodged, an average of 30 or more cases per
month. WC showed a monthly average of between®gta3es, with NW, MP and NC with less than
10 complaints lodged per month.

Discussion

lllegal lockouts require urgent hearings and sorkid ®have conducteelx partehearings responding
to complaints (applications). However, RHTs arahla to give effect to such orders, unlike the
Magistrate courts judgment in respect of ex parte application for spoliation. The sheriff is
empowered to restore possession to the occupanant, if the order is so prayed for. Such anrorde
by the RHTSs is disregarded by the sheriff's office.

Critical to considering an urgent hearing wouldabget of rules (regulated) allowing for such matter
to be dealt with. Procedures and process neea texplicitly regulated that would also ensure the
affected party has the right of “appearance”- gitle@opportunity to respond.

WC has in some instances succeeded with the assastd the South African Police Services (SAPS)
regarding illegal lockouts. KZN often drafts atégtfor the complainant to present it to the SABS t
accompany her / him to the landlord / landlady.e Bhccess rate is minimal in these instances te hav
the complainant restored possession of the dwaetlirtg have services re-connected. Notwithstanding
the co-operation of the SAPS, the complaint isvd matter and the SAPS are reluctant to intervene.

Mediations
KZN allocates 61 to 90 mediations per month and3&To 60. NW, MP, WC and NC deal with less
than 30 cases per month.

Hearings
Thirty one to 60 cases are scheduled / heard bi(ZNand GT Tribunals respectively. NW, MP,
WC and NC hold less than 30 hearings.

Discussion
It is not possible to ascertain how many casedimaésed / resolved (actually heard), rescheduled
to a failed mediation, non-attendance of a partg anember, notices or summons not duly served or




served at all. Also not available are statistielating to non-compliance by a party or failure to
enforce a ruling.

The statistics for the cases finalised or resolaesl not available. Statistics compiled are usually
forwarded to the provincial head of the departnaéritousing and often mandatory for the purpose of
measuring work performance. Staff seconded toRH& as envisaged by the RHA does not have
independence to function as the RHT’'s support .stafhey are considered in the employ of the
department of housing. It would appear that “supptaff” is stats-driven and this affects the dwal
and quantity of the cases dealt with by the RHDugh mediations and hearings. The volume of
work for a month is therefore skewed as per the KIiHlonthly statistics.

Table 4: Case Load and Case Types

Table 4 Case Load and Case Types / per month

Province lllegal Lockouts | Mediations Hearings Totalcases
per month

KZN 30> 61-90 31-60 92-150

NW <10 <30 <30 <60

MP <10 <30 <30 <60

GT >30 31-60 31-60 62-120

wcC 21-30 <30 <30 <60

NC <10 <30 <30 <60

EC

LP

FS

Table 5: Rental Policy / Guidelines
WC is the only RHT that has a rental policy

Discussion

The WC’s policy provides members with guidelinesite deliberations of a rental increase. A
profiling of landlord / landlady and tenant is pibés to determine whether the proposed increase is
justified or does not constitute an unfair practida spite of this, an increase or percentagecase
could be extremely high. This is mainly due to RHTeeling” compelled to rely on the concept of
market force§.

L3 (5) A ruling contemplated in subsection (4) maglinle a determination regarding the amount of igraggable by
a tenant, but such determination must be made nmaaner that is just and equitable to both tenant an
landlord and takes due cognisance of -
(a) prevailing economic conditions of supply and demand
(b) the need for a realistic return on investment fimestors in rental housing; and




Table 5: Rental Policy / Guidelines
Do you have a policy Document that provides guideles
to determine a rental increase?
KZN No
NW No
MP No
GT No
wC Yes
NC

EC

LP

BP

Table 6: Rental Increases
Except for KZN that indicated 10% as the highest 46% as the lowest rental increase granted, the
other RHTs did not provide any information.

Discussion
The 10% highest and lowest rental increases donmake sense and, in fact, is contradicted by
increases granted in terms of several cases deéthltbhy the KZN RHT. There are instances of
increases of 50% and above granted to pensioneas amcremental basis. In other words, the 50%
increase is phased-in (sometimes in equal segmaves)a period of between 4-6 months.

Table 6: Rental Increases

Province Highest Percentage | Lowest Percentage
Increase Increase

KZN 10 10

NW Na Na

MP Na Na

GT Na Na

(c) incentives, mechanisms, norms and standards aed wibasures introduced by the Minister in terms of
the policy framework on rental housing referredntsection 2(3).

(6) When acting in terms of subsectid)) the Tribunal must have regard to -

(a) the regulations in respect of unfair practices;

(b) the common law to the extent that any particulattenas not specifically addressed in the regutaior a

lease;

(c) the provisions of any lease to the extent thab@sdnot constitute an unfair practice;
(d) national housing policy and national housing pragrees; and
(e) the need to resolve matters in a practicable andadxie manner.




wC Na Na
NC
EC
LP
FS

Table 7: Rental Reduction and Destitute Tenants
KZN and GT are the only RHTs that have reducedatent

Regarding cases of hardship or destitute tenahl, W, GT and NC have all indicated less than 20
cases per month.

Discussion
It is not clear under what circumstances and bytwiescentage rentals were reduced since these
guestions were not posed.

As for hardship cases where tenants are genuinebble to meet rental commitments and
consequently face evictions, in addition to rulinthst arrears must be paid, less than 20 cases
represents less than 13% - 21% for the KZN thatrhasthly case load of between 92-150; 16% -
32% for GT that has a case load of between 62-1PBe other three RHTs (NW, MP and WC)
average less than 33%.

However, it would appear that no proper recordeigtlof hardship cases by the RHTs and therefore no
reliable statistics are available. Accurate infation is necessary to inform the relevant MECs
responsible for the RHTs and the national miniefedousing. Such information was most certainly
required during the three year period in which diwgs were subjected to rental control [s 19(3) of
the RHA].

Table 7: Rental Reduction and Destitute Tenants
Province Reduction of Rental Amount of destituteates
KZN Yes <20
NW No <20
MP No None
GT Yes <20
wcC No N/a
NC No <20
EC

LP

FS




Table 8: Evictions

No eviction was granted by any of the RHTs and ol@p exists thereto.

Discussion
RHTs do have to adjudicate on notices to vacatenwbenplaints are lodged in this regard and make a
ruling as to whether a notice to vacate constitatesunfair practice”. When a RHT rules that the

notice to vacate / terminating a lease do not domstan “unfair practice”, it informs the landlord

landlady that he / she may proceed with ejectmaoiigh the courts. While evictions are not granted
directly and explicitly by the RHTs, making a ruyinmegarding a notice to vacate is a powerful

incentive for courts.

Table 8: Evictions

Province Evictions Do you take the | Do you have a | provided a copy
Granted PIE into policy document

account? on eviction

KZN No N/a No No

NW No N/a No N/a

MP No N/a No No

GT No N/a No No

wcC No N/a No N/a

NC No N/a Yes Yes

EC

LP

FS
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Table 9: Orders/ Rulings

KZN do enforcement through the Magistrate’s couelafing to arrear rentals only) and MP refer
parties to the small claims court, especially nratteelating to the refund of deposits. GT hold
meetings between the parties using a pilot casesiidorcement through the Magistrate’s court to
persuade compliance. WC has used s16 of the RHIA the co-operation of the SAPS to issue a
warrant of arrest.

Discussion
Parties are burdened by being referred to the sotalins court after a ruling by a RHT and also
reduce confidence in and respect for the RHT.

While a ruling of the RHA is deemed to be a magists court judgment [s13 (13)], RHTs do not
have enforcement powers or the rulings are notreeéble.

Table 9: Orders/ Rulings

How does the Tribunal give effect to its orderhie event a ruling is ignored (e.g. rental arreaenant refuses to
pay / landlord refuses to carry out repairs)?

KZN Enforcement is done through the Magistrate €wuiar a process similar to the one used in a small
claims court.

NW The Act is silent about implementing the rulisgued by the Tribunal.

MP If a ruling is ignored, we suggest the complatrta go to the small claims court as most of our

rulings that are ignored relate to deposit repaymen

GT The aggrieved party writes a letter to the Tmigluand then a meeting is held between the two
parties. We have a pilot case whereby an aggripaety was required by the magistrate court to

enforce the ruling.

wcC Warrant of Arrest issued; co-operation with SAp®secution for contempt of court. (Failure to
comply with section 16) We have good co-operatiith SAPS and warrants of arrests are deal

with as other courts.

NC According to the Act the defaulting party is lialbdea 2-year imprisonment or a fine or both- we
use this as a scaring tool. If it is ignored tiileunal should make a decision on the necessaiyract
to be taken. As we are not operational yet, westtmalt with this issue and would appreciate

advice on the matter from operational tribunals.

EC
LP
FS




Table 10: Training

Four RHTs, except for NW, have training programmaating to the RHA with GT and WC also
using training programmes in respect of other @kVaw and doing peer reviews.

Discussion

Members are not exposed to judicial training tlsaéssential to maintain a standard of fairness and
equity based on grounding in relevant aspectseofatv. The training that is offered usually retate
programmes of the department of housing or is amtgal. Examination of training manuals shows
serious deficits, lack of knowledge and depth.

Table 10: Training

Do you have training programmes / workshops for metpers relating to Rental Housing Act, other relevant
Law, Peer Review (e.g.) analysis of rulings

Province KZN | NW | MP GT WC | NC| EC| LP FS
Rental Housing Act Yes Na Yes Yes Yes

Other relevant Law Na Na No Yes Yeg

Peer Review (e.g.) analysis of rulings Na N3 N YesNo

5.3 Copy of ruling provided Yes Yes Na Yes Ye

Table 11: Administrative matters

GT has the largest compliment of support staff (1&fljowed by WC that has 11, NW 5, KZN 4 and
MP 3. Except for GT that has 4 complaint’s cletk& other four RHTs have one each. As for case
managers, GT has 5, WC 4 and KZN and NW have 2 aaditMP has 1. GT and WC have 5 and 3
inspectors respectively with no inspectors for tteer RHTs. All five RHTs have directors and
deputy directors with three RHTs, NW, MP, GT, whitkve assistant directors.

Discussion

While RHTSs indicate that they have their own bud@#®, GT, WC) these are under the control of the
department of housing as for the other two RHTsNkahd NW). KZN, GT and MP do not consider
themselves as part of the department of housingicating the independence of the RHTs as
envisaged by the RHA. However, KZN uses the depamt of housing’s letterhead in its
correspondence with the public and located in thildimg rented by the department; GT which has its
own offices, has signage of the department of Imgusisplayed at its offices. MP also has offices
within the office space of the department of hogsin




Table 11: Administrative matters

Table 11: Administrative matters
Province KZN | NW | MP | GT | WC| NC| EC| LP| FS
6.1 How many support staff do you have? 04 05 0B 1911
6.2 How many complaints’ clerk? 01 01 0 04 01 0
6.3 How many case managers? 02 02 oL 05 g o1
6.4 How many inspectors? 0 0 0 05 030
6.5 Do you have a director/ manager? Yes Yes Yes s YNo | Yes
6.6 Do you have a deputy director/ manager?  Yes Yeses | Yes | Yes | Yes
6.7 Do you have an assistant director/ No Yes | Yes | Yes| No | Yes
manager?
6.8 Any other staff, Yes No No Yes Yeg No
Province KZN NW | MP| GT WC NC |EC |LP |FS
6.8.1 Please Inspector x1 | Na Na Receptionist x1 | Administration | Na Na Na | Na
specify number Clerks x6 Auxiliary Staff Managerxl
and duties Enforcement X3 (Cleaners and Principal
Officer x1 Messengers) Technical case
Interns x2 Officer x1

Complaints

Manager x1
6.9 Do you have | No No Yes | Yes Yes Yes | Na Na | Na
your own
budget?
6.10 Is your Yes Yes | Yes| Yes Yes Yes | Na Na | Na
budget from the
department of
housing?
6.11 What is your | R 6 Million Na R1, | Na R 2,5m Na Na Na | Na
total annual 156
budget? 623.
Including salaries
for staff and
members.
6.12 Do you rent | No Yes | No Yes No No Na Na | Na
offices?
6.13 Do you own | No No Yes | No No Yes | Na Na | Na
your offices?

14



Table 11: Administrative matters

continued

6.14 Is your office
located in the
department of
housing?

Yes

Yes

Yes

No

Yes

Yes

Na

Na | Na

6.15 Are training
programmes /
workshops for
the staff
specifically
relating to the
Tribunal and the
Act?

No

Yes

Yes

Yes

Yes

Yes

Na

Na | Na

6.16 Do you
consider the
tribunal as being
part of the
department of
housing?

No

Yes

No

No

Yes

Yes

Na

Na | Na




RECOMMENDATIONS

Administrative component

Clarify the relationship between support staff andmbers with the view to
engendering a harmonious unit that would internatig publicly have a holistic
approach. The RHT and the department of housiagoarallel but independent
functionaries. Perhaps a management structuréhéoadministrative component
should have a head that is directly responsibtee¢dVEC.

Support staff must have necessary competency aaldication that must include
computer literacy for complaints’ clerk and casenagers. Hand written notices
and summons diminishes the credibility of the Rldiid respect for its office.

Regular training of staff to ensure a good grougdsncrucial.

Annual reporting (presently inadequate) need to be less statsrdawel more
evaluative.

Judicial training is vital for all members. The importance of tramicannot be
delayed since members must have a thorough knowlefidhe South African
constitution, common law, law of contract, case,laatural justice, procedure,
the Rental Housing Act and its regulations. Knalgke of the sectional titles Act
IS a recommendation because members and admimstdfto be in a position to
inform complainants / respondents about the jurigah of the RHT. RHTs are
functioning by "default” and where training haveebeprovided, the training
manual and training fall short of the substancetliand relevant information.

Regulations need to be “standardised” by the national housingistny that
should include unfair practice, procedural, staffties, members’ duties and
responsibilities and clearly define the independesfdhe RHTSs.

Workshops need to beconvened and co-ordinated by national housing tmnis
on a regular basis that would engage in criticalwation and feedback from the
RHTSs.

Public participation is necessary and all relevant stakeholders neebeto
consulted and engaged.




